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EXECUTIVE SUMMARY 
 
1. The key issues that need to be considered by the Panel in respect of the modification 

application are: 
 

• Whether the development is substantially the same as originally approved. 
• Proposed variation to Building Height. 
• Matters raised in the submission. 

 
2. Following the approval of the original application, it was identified that the road widening 

as shown on the originally approved plan for DA1238/2014/JP had not been accurately 
identified by the applicant (less than the actual extent of SP2 zoned land). Furthermore, 
Council’s Infrastructure team had advised that additional road widening, being additional 
to that shown as SP2 Local Road Widening on the land zoning map accompanying the 
Growth Centres SEPP, was required along both the Withers Road and Barry Road 
frontages of the site to cater for an appropriately designed intersection at Withers and 
Barry Roads including the town centre bypass road. The additional road widening has 
been accounted for under a separate subdivision application and is catered for in this 
application. 
 

3. The subject application was lodged in part to facilitate additional land acquisition fronting 
the site however also provided for a revised scheme accounting for additional floor space 
associated with the medical centre and modified and improved mix units from the 
approved scheme. The modification as originally lodged sought to increase unit numbers 
and the numbers of storeys to six. Following concerns raised by Council staff the 
application was reduced in scale including a reduction in residential units from 64 to 53 
(59 approved) and to five storeys. 

 
4. The subject site is located on land zoned R2 Low Density Residential, R3 Medium 

Density Residential and SP2 Infrastructure under the provisions of SEPP Growth 
Centres Appendix 2 North Kellyville. The site has a height limit of 16 metres on land 
zoned R3 Medium Density Residential. The proposal exceeds the 16 metre height limit in 
the R3 zone by a maximum 3.73 metres or 23.1%. The exceedance is primarily 
associated with the lift and lift over run for the roof-top common open space area. 
 

5. Assessment of the application against the relevant planning framework and 
consideration by technical staff (waste, engineering, health, land information, developer 
contributions, landscaping) has not identified any issues of concern that cannot be dealt 
with by conditions of consent. 

 
6. The application was notified to adjoining and surrounding properties, and a submission 

from one property was received. The issues raised primarily relate to privacy and 
boundary fencing. 

 
7. The modification application is therefore satisfactory when evaluated against section 

4.15 and section 4.55 of the Environmental Planning and Assessment Act 1979.  
  

The Modification Application requires referral to the Sydney Central City Planning Panel 
(SCCPP) for determination as the determination of Section 4.55(2) Modification Application 
includes a variation to a development standard exceeding 10%. 
 
BACKGROUND 
 



On 24 September 2015, Development consent was granted by the then Joint Regional 
Planning Panel (Sydney West Region) for a mixed use development including demolition of 
existing dwelling, retention of a child care centre and construction of a medical centre, 
residential flat building containing 59 apartments, one dual occupancy, four integrated 
dwellings and construction of internal roads. 
 
DA1238/2014/JP/A was a modification to the medical centre to amend the car parking layout 
(and provide additional parking as basement car parking) and provide for plant room on the 
roof of the centre as well as signage on the Withers Road/Barry Road corner of the building. 
This application was approved on 1 July 2016. 
  
DA1238/2014/JP/B was a modification to the plan of subdivision for the site to create 
separate allotments for each of the integrated dwelling lots, the dual occupancy, the medical 
centre/residential apartment building and the child care centre. The modification was 
approved by Council staff on 31 August 2018. The medical centre and residential apartment 
building components of the approved development are located on proposed Lot 7 within the 
approved subdivision. 
 
Following the approval of these applications, it was determined by Council’s Infrastructure 
team that the road widening as shown on the originally approved plan for DA1238/2014/JP 
had not been shown correctly by the applicant (less than the actual extent of SP2 zoned 
land).  
 
Further, Council’s traffic engineers had advised that additional road widening, being 
additional to that shown as SP2 Local Road Widening on the land zoning map 
accompanying the Growth Centres SEPP was required along both the Withers Road and 
Barry Road frontages of the site. The additional road widening has been accounted for under 
a separate subdivision application and is catered for in this application. 
 
An extract of Council’s mapping detailing the actual SP2 zone, land nominated as part of the 
original application as the SP2 zone extent (orange line) and land now required (purple line) 
is provided below. 



 
 
In part, to account for the additional land required for the road widening, the subject Section 
4.55(2) Modification was lodged on 13 February 2019. The modification as originally lodged 
sought approval for a six storey scheme and 64 residential units. On 23 May 2019, Council 
briefed the Sydney Central City Planning Panel on the proposed modification. 
 
A letter was sent to the applicant on 3 July 2019 requesting amendments and additional 
information regarding building height, floor space, net developable area, secondary setback, 
road widening diagram plant room and storage in basement, plant notations and anomalies, 
pylon sign, aesthetics, tree and landscape comments, waste management comments, and 
engineering comments. 
 
Preliminary additional information in response to the letter of July 2019 was received on 4 
October 2019. The amended information included an amended scheme reduced from 6 
storeys to 5 storeys and a reduction in units from 64 to 53.  
 
A complete set of additional information was lodged on 27 February 2020. 
 
Correspondence was sent to the applicant on 2 June 2020 requesting additional information 
regarding waste and landscaping comments. 
 
Correspondence was sent to the applicant on 22 July 2020 requesting additional information 
regarding engineering comments. 
 
Additional information was received on 21 August 2020 and a further request for an arborist 
report and landscaping details was requested on 29 September 2020. Additional information 
was submitted on 30 October 2020. 
 
DETAILS AND SUBMISSIONS  
Owner: Q A and D S Khan 
Zoning: R2 Low Density Residential, R3 Medium 



Density Residential; and SP2 Special Uses 
(Road Widening) 

Area: 9,717m2 
Existing Development: Dwelling and Child Care Centre 
Section 7.11 Contribution $1,237,884.20 
Exhibition: Not Required 
Notice Adj Owners: 14 days 
Number Advised: 14 
Submissions Received: One 
 
PROPOSAL 
The subject Section 4.55(2) modification, as amended, seeks approval for the following: 
 

• Repositioning of the building containing the medical centre and residential apartment 
building on the site to facilitate additional road widening along Withers Road and 
Barry Road; 

• Redesign of building including additional height and floor space with a reduced 
footprint;  

• Reduction in residential units from 59 to 53 with an alternative unit mix; and 
• Internal reconfiguration of apartment building, medical centre and basement carpark. 

 
The key development statistics of the approved and modified development are detailed in 
the table below: 
 
 
 
 

 Approved DA Modified Proposal  
Site Area  4,973m2  4,707m2  
No. of Storeys Part 4/5 Storey 5 Storey 
Maximum height 16.35m 19.73m 
Number of apartments  1 bedroom – 39  

2 bedroom – 18  
3 bedroom  - 2  
Total 59  

1 bedroom – 13  
2 bedroom – 35  
3 bedroom – 5  
Total 53  

Medical Centre GFA  Retail: 115m2 
(pharmacy)  
Medical centre 1,753m2  
Total GFA = 1,868m2  

Retail: 71m2 
(pharmacy) + 35m2 
(café)  
Medical centre: 
3,362m2  
Total GFA 3,468m2  

Residential GFA  4,941m2  6,219m2  

Communal Open space 1,232m2 1,501m2 

Car Parking Spaces  Pharmacy: 7  
Medical centre: 36  
Residential: 103  
Total: 146  

Medical 
centre/Pharmacy: 70 
Residential: 67  
Total: 137 

 
Building Location 



The building containing the medical centre and residential apartments has been repositioned 
on the site to accommodate additional road widening along the Barry Road and Withers 
Road frontages of the site.  
 
The new road widening requirement is wholly contained within proposed Lot 101 in a 
subdivision of Lot 1 DP23258. The subdivision of Lot 1 DP23258 into Lot 100 (the 
development lot) and Lot 101 (road widening).  
 
The building has been repositioned on the development site to provide minimum setbacks of 
4.5m to the new boundary of proposed Lot 100.  
 
In all other respect the footprint of the building is similar to that previously assessed by 
Council and approved by the Planning Panel. 
 
Building Configuration 
The medical centre component of the building will still comprise a four (4) storey facility with 
two (2) levels of basement car parking as per DA 1238/2014/JP/A. This modification 
primarily seeks to provide one additional level to the medical centre and ‘fill in’ a void within 
the building. 
 
The ground floor facilities include a pharmacy, café/coffee shop, amenities, reception area 
and waiting room and specialist medical imaging facilities.  
 
The medical centre is proposed to be leased; therefore, a fit out for the upper levels (other 
than fixed services such as the amenities, lift, fire stairs and the electrical/communications 
room) has not been included on the plans. The fit out will be subject to a separate approval. 
This work may be able to be undertaken as complying development, pursuant to State 
Environmental Planning Policy (Exempt and Complying Development Codes) 2008.  
 
Pedestrian entry to the medical centre has been retained from Barry Road. 
 
The number and configuration of residential apartments has also been amended. The 
modified development will provide a total of 53 residential apartments in the following 
configuration:  
• 13 x 1 bedroom; 
• 35 x 2 bedroom; and 
• 5 x 3 bedroom 
 
The ground level pedestrian entries to the building from the internal vehicular accessway 
have been retained and an additional entry from Withers Road has been provided to activate 
this frontage.  
 
The modified development has retained the roof top communal open space as well as 
ground level communal open space areas. A total of 1,501m2 of communal open space area 
is proposed as part of the modified scheme. The roof top area comprises 491m2 of 
communal space. 
 
Vehicular Access 
Vehicular access/egress to the building has been rationalised as part of the modified 
scheme.  
 
Access to both the medical centre and residential basement parking has been combined into 
one driveway ramp which will enter from the internal vehicular accessway under the medical 
centre. 



 
Conditions of Consent 
As a result of the modifications it is proposed to amendments are proposed to a number of 
conditions including the following conditions of development consent: 
 
• The Table to Condition 1 will be required to be amended to refer to the architectural 

plans and the landscape plans as the approved plans.  
• Deletion of the two dot points to Condition 1 which require amendment to the design for 

the Construction Certificate plans (as these matters have either been addressed in other 
applications and/or are no longer relevant).  

• The reference to the acoustic report in Condition 9 is to be updated to refer to the 
revised EMM acoustic assessment Report No. J180493 RP1 dated 4 December 2018.  

• Amendments to Conditions 24, 27, 48(xiii) and 48(xiv) as required to reflect the 
alternative WSUD methodology now proposed for this component of the approved 
development.  Note these are standard conditions and not required to be amended. 

• Amendments to Conditions 15, 16 and 36 as required to reflect the alternative waste 
management methodology now proposed for this component of the approved 
development.  

• Amendment to Condition 30 to reflect the changes to car parking provision on the site.  
• Deletion of Conditions 34 and 35 as these conditions are no longer relevant to this 

application (refer application DA 3072/2001/HA/A for modifications to the child care 
centre approved by Council on 22 June 2018).  

• Updating of Condition 38 in relation to contributions.  
• Amendments to Condition 48(ii) as required to reflect the changes to the design for 

Barry Road to accord with the additional road widening and revised design for this road 
and the intersection of Barry Road and Withers Road. Note this condition relates to the 
standard formation of Barry Road reconstruction.  The scope of works will be dependent 
upon the timing of works completed by Council in the Withers Road and barry Road 
Intersection.   

• Deletion of Condition 48(vii) as the site does not have an interface with the eastern side 
of Barry Road. This condition informs the road formation outlined above.  

• Amendment to Condition 75 as required to refer to the new BASIX certificates for the 
modified residential apartments.  

 
ISSUES FOR CONSIDERATION 
 
1.  Section 4.55 of the Environmental Planning and Assessment Act, 1979  
 
Under the provisions of Section 4.55 of the Environmental Planning and Assessment Act, 
1979,  a consent authority may, on application being made by the applicant or any other 
person entitled to act on a consent granted by the consent authority and subject to and in 
accordance with the regulations, modify the consent if: 

 
(2) Other modifications A consent authority may, on application being made by the 
applicant or any other person entitled to act on a consent granted by the consent 
authority and subject to and in accordance with the regulations, modify the consent 
if— 

 
(a) it is satisfied that the development to which the consent as modified 

relates is substantially the same development as the development for 
which consent was originally granted and before that consent as originally 
granted was modified (if at all), and 

 



(b) it has consulted with the relevant Minister, public authority or approval 
body (within the meaning of Division 4.8) in respect of a condition 
imposed as a requirement of a concurrence to the consent or in 
accordance with the general terms of an approval proposed to be granted 
by the approval body and that Minister, authority or body has not, within 
21 days after being consulted, objected to the modification of that 
consent, and 

 
(c) it has notified the application in accordance with— 

 
(i) the regulations, if the regulations so require, or 

 
(ii) a development control plan, if the consent authority is a council 

that has made a development control plan that requires the 
notification or advertising of applications for modification of a 
development consent, and 

 
(d)   it has considered any submissions made concerning the proposed 

modification within the period prescribed by the regulations or provided by 
the development control plan, as the case may be. 

 
Subsections (1) and (1A) do not apply to such a modification. 
 

(3)  In determining an application for modification of a consent under this section, the 
consent authority must take into consideration such of the matters referred to in 
section 4.15 (1) as are of relevance to the development the subject of the application. 
The consent authority must also take into consideration the reasons given by the 
consent authority for the grant of the consent that is sought to be modified. 

 
The applicant has submitted the following statement in support that the proposed 
modifications satisfy the provisions of Section 4.55(2) of the EP & A Act 1979. The 
statements below primarily relate to the medical centre following a request for further 
information in regard to this component of the modification given the increase in floor space: 
 
“It is our opinion that the modifications do satisfy the provisions of s4.55 of the EP&A Act 
with respect to being development which is substantially the same as that previously 
approved. 
 
In forming this opinion, we have had regard to recent case law and in particular D L Newport 
Pty Ltd v Northern Beaches Council [2017] NSWLEC 1661. In that matter, Commissioner 
Dixon considered the following legal principles governing the exercise of the power 
contained in s 96(2)(a) of the EPAA in paragraph 44 of the judgement handed down on 21 
November 2017. A comment as to the relevance of these principles to the modification to the 
medical centre, and/or how the modification to the medical centre is consistent with or 
addresses the views advocated in these principles, is provided at the conclusion of each 
principle: 
 

1. First, the power contained in the provision is to “modify the consent”. Originally the 
power was restricted to modifying the details of the consent but the power was 
enlarged in 1985 (North Sydney Council v Michael Standley & Associates Pty ltd 
(1998) 43 NSWLR 468 at 475 and Scrap Realty Pty Ltd v Botany Bay City Council 
[2008] NSWLEC 333; (2008) 166 LGERA 342 at [13]). Parliament has therefore 
“chosen to facilitate the modification of consents, conscious that such modifications 
may involve beneficial cost savings and/or improvements to amenity” (Michael 
Standley at 440); 



 
Comment: 
In this instance, the modification to the medical centre will result in improved amenity 
as it will: 
 

• Facilitate the provision of additional road widening which has been identified 
by Council as necessary in order to manage anticipated volumes of traffic that 
will be generated as a result of development within the North Kellyville 
precinct. 

• Allow for the development of a medical centre with sufficient floorspace to 
accommodate the range of services that will need to be provided as part of a 
contemporary health services facility within an area experiencing significant 
and rapid population growth. 

 
2. The modification power is beneficial and facultative (Michael Standley at 440); 

 
Comment: 
As noted above, and in the letter at Attachment 2, the increase in GFA in the medical 
centre is in response to circumstances, being: 
 

• The fact that the approved facility would not have provided a facility capable 
of meeting market demand; 

• The approved facility would not have been capable of operating in an efficient 
manner; and 

• The approved facility would not have been suitable for the intended end use. 
 

3. The condition precedent to the exercise of the power to modify consents is directed 
to “the development”, making the comparison between the development as modified 
and the development as originally consented to (Scrap Reality at [16]); 

 
Comment: 
The modification application relates to a modification to the approved building in 
which the medical centre and the residential apartment components are located. 
 
We understand that Council is satisfied that the proposed modifications to the 
residential apartment component of the approved development constitute 
development which is substantially the same as that originally approved. Discussion 
in relation to this was included in the Planning Assessment Report submitted with the 
s4.55 application. 
 
Council has requested additional information in relation to how the proposed changes 
to the medical centre component of the approved development satisfy the provisions 
of s4.55 to enable those modifications to be considered under s.455 of the EP&A Act. 
Specifically, Council has requested additional information as to how the modifications 
to the medical centre constitute development which is substantially the same as that 
originally approved. 
 
The explanation as to how the proposed changes to the medical centre component of 
the development is contained in this letter. 

 
4. The applicant for the modification bears the onus of showing that the modified 

development is substantially the same as the original development (Vacik Pty Ltd v 
Penrith City Council p1992] NSWLEC 8); 
 



Comment: 
This letter and the information provide as part of the original modification application 
submission detail why the amended development is substantially the same as the 
original development. 

 
5. The term “substantially” means “essentially or materially having the same essence” 

(Vacik endorsed in Michael Standley at 440 and Moto Projects (No 2) Pty Ltd v North 
Sydney Council [1999] NSWLEC 280; (1999) 106 LGERA 298 at p30])’ 
 
Comment: 
It is considered that the modifications to the medical centre will result in development 
which is “essentially or materially having the same essence” as it will still comprise a 
health services facility including a pharmacy, albeit within a building which 
incorporates additional GFA. 
 
The additional GFA has been accommodated within an additional storey (resulting in 
a 4 storey building) and a slightly larger building footprint. Notwithstanding, the 
resultant built form is compliant with the 16m building height limit that applies to the 
site and is considered to result in an appropriate urban design outcome having 
regard to the corner location and proximity of the site to the North Kellyville town 
centre. 

 
6. The formation of the requisite mental state by the consent authority will involve 

questions of fact and degree which will reasonably admit of different conclusions 
(Scrap Reality at [19]); 

 
Comment: 
It is our opinion that the consent authority (in this instance with Sydney Central City 
Planning Panel) could reasonably conclude that the modifications to the medical 
centre represent development which is substantially the same as that originally 
approved and is consistent with the principles governing the exercise of the power 
contained in s4.55 of the EP&A Act. 

 
7. The term “modify” means “to alter without radical transformation” (Sydney City 

Council v Ilenace Pty Ltd [1984] 3 NSWLR 414 at 42, Michael Standley at 474, Scrap 
Reality at [13] and Moto Projects at [27]); 

 
Comment: 
As discussed above, the modifications to the medical centre do not constitute a 
radical transformation to the approved facility. 

 
8. In approaching the comparison exercise “one should not fall into the trap” of stating 

that because the development was for a certain use and that as amended it will be 
for precisely the same use, it is substantially the same development. But the use of 
land will be relevant to the assessment made under s 96 (2)(a) (Vacik); 

 
Comment: 
The modified development will still comprise a medical centre and residential apartment 
building, however, the rationale as to why the development is substantially the same as 
that approved does not solely rely on the fact that the uses of the building will remain 
unchanged. 
 
As discussed elsewhere in this letter, the requirement to modify the development 
stemmed principally from the need to relocate the building to allow for increased road 



widening. This afforded the applicant the opportunity to reconsider how the development 
was responding to community and market needs. 
 
The modifications to the medical centre component will provide for a facility which will be 
capable of meeting market demands and reflect the operational efficiencies required for 
a contemporary medical services facility. 
 
In order to accommodate the equipment and practitioners, as well as providing a diverse 
range of services, the medical centre has increased in size from that previously 
approved. 

 
9. The comparative task involves more than a comparison of the physical features or 

components of the development as currently approved and modified. The 
comparison should involve a qualitative and quantitative appreciation of the 
developments in their “proper contexts (including the circumstances in which the 
development consent was granted)” (Moto Projects at [56])’ and 

 
Comment: 
The proposed modifications to the medical centre component of the approved 
development are contextually appropriate as: 
 

• The changes will facilitate the provision of road widening which has been 
identified by Council as necessary to undertake road widening and intersections 
works to manage unforeseen traffic volumes in the North Kellyville precinct. 

• The built form outcome is an appropriate urban design response having regard to 
the corner location and proximity of the site to the North Kellyville town centre and 
other approved development in the vicinity of the site. 

• The site has the environmental capacity to accommodate additional building 
density. 

• The modifications to the medical centre will result in development with sufficient 
floorspace to accommodate the range of services that will need to be provided as 
part of a contemporary health services facility within an area experiencing 
significant and rapid population growth. 

 
It is acknowledged that the proposed modifications to the medical centre represents an 
increase in GFA, having regard to the operational functionality of the facility and having 
the benefit of input from a specialist consultant, the increase is justifiable and will not 
change the nature or character of the development. It has been demonstrated that the 
approved facility would not be capable of providing the level of services or operational 
efficiencies required of a contemporary medical centre and therefore it was required to 
be modified.” 
 
As demonstrated elsewhere in this letter and in the Planning Assessment Report 
submitted with the s4.55, the proposed modifications to the medical centre and the 
residential apartment building are capable of being assessed under s4.55 as the 
modified development is substantially the same as that approved. 
 

10. A numeric or quantitative evaluation of the modification when compared to the 
original consent absent any qualitative assessment will be “legally flawed” (Moto 
Projects at [52]). 

 
Comment: 



The above discussion has demonstrated consistency with the above principles relating to 
applications for modifications and whether the modified development constitutes 
development which is substantially the same as that previously approved. 
 
Having regard to both qualitative and quantitative considerations relating to the modified 
development, the proposed modifications are able to be assessed as a modification 
under s.455 of the EP&A Act.” 

 
The development to be modified remains a mixed-use commercial and residential 
development comprising medical centre and residential dwellings with associated basement. 
The child care centre, dual occupancy, small lot housing and internal road construction 
remain as approved.  
 
The height, bulk and scale of the development remains consistent with that approved 
development and results in better planning outcomes on the site in terms of residential unit 
mix.  
 
The additional floor space associated with the medical centre and residential flat building 
components of the development are in part as a result of a redesign brought about by 
additional land required to facilitate the design and construction of the Withers and Barry 
Road intersection and the need to relocate the building on the site. Although in isolation they 
could be considered significant increases, in the context of the development approved and 
proposed on the site the additional floor space is considered reasonable and results in 
development outcomes that are substantially the same to the approved development.   
 
The nature of the approved development remains unchanged. Accordingly, no objection is 
raised to the proposal under the provisions of Section 4.55(2) of the EP&A Act, 1979. 
 
2. State Environmental Planning Policy (State and Regional Development) 2011 
 
Part 4 and Schedule 7 of SEPP (State and Regional Development) 2011 provides the 
following referral requirements to the SCCPP:- 
 
• General development that has a capital investment value of more than $30 million. 
 
The Modification Application has a Capital Investment Value of $35,593,908. 
 
Clause 123BA(2) of the Environmental Planning and Assessment Regulation 2000 states 
that “A council is not to determine, on behalf of a regional panel, an application to modify a 
development consent under section 4.55(2) of the Act if the application is of a kind specified 
in the Instruction on Functions Exercisable by Council on Behalf of Sydney District or 
Regional Planning Panels—Applications to Modify Development Consents published on the 
NSW planning portal on 30 June 2020.”  
 
The instruction states: 
 
“A council is not to determine an application under section 4.55(2) of the Act to modify a 
development consent granted by a regional panel if the application:  
 
• proposes amendments to a condition of development consent recommended in the 

council assessment report but which was amended by the panel, or  
• proposes amendments to a condition of development consent that was not included in 

the council assessment report but which was added by the panel, or  



• meets the criteria relating to conflict of interest, contentious development or departure 
from development standards set out in Schedule 1 to this instruction.  

 
Note: Clause 123BA of the Regulation requires councils to determine all other applications 
for the modification of development consents under section 4.55(2) of the Act, as well as 
applications for the modification of development consents under section 4.55(1) and section 
4.55(1A) of the Act.  
 
This instruction takes effect on 1 August 2020 and applies to applications to modify 
development consents made but not determined before 1 August 2020.” 
 
The subject 4.55(2) modification includes a variation to the Building Height standard over 
10% being 23.1% and is therefore required to be referred back to the panel for 
determination. 
 
3. SEPP No. 55 – Remediation of Land 
 
This Policy aims to promote the remediation of contaminated land for the purpose of 
reducing the risk of harm to human health or any other aspects of the environment. 
 
Clause 7 of the SEPP states: 
 
1) A consent authority must not consent to the carrying out of any development on land 
unless: 
 

it has considered whether the land is contaminated, and 
 
if the land is contaminated, it is satisfied that the land is suitable in its contaminated 
state (or will be suitable, after remediation) for the purpose for which the 
development is proposed to be carried out, and  
 
if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose.  

 
Comment: 
 
The original Development Application was accompanied by a Preliminary Site Investigation 
prepared by Coffey Environments Australia Pty Ltd and dated 16 August 2013. The report 
recommends that further testing and remediation be undertaken concurrently in the 
demolition/excavation phase. 
 
Council’s Environmental Health Officer has reviewed the proposal and concurs with the 
findings and recommendations of the Preliminary Site Investigation submitted with the 
original Development Application. Accordingly, appropriate conditions of consent were 
imposed on the original Development Consent to ensure that the recommendations of the 
report are implemented during the course of construction. 
 
In this regard, it is considered that the site is suitable for the proposed development with 
regard to land contamination and the provisions of SEPP 55.  
 
 
 
4.  Compliance with SEPP (Sydney Region Growth Centres) 2006 
 



(i) Permissibility 
 
The development site is zoned R2 Low Density, R3 Medium Density and  SP2 Infrastructure 
zone – local road widening. The components of the original proposal remain under this 
modification. The only components modified by this modification are the residential flat 
building and the medical centres which are located on land zoned R3 Medium Density Zone 
.  
 “residential flat building” means a building containing 3 or more dwellings, but does not 
include an attached dwelling, a manor home or multi dwelling housing. 
 
A residential flat building remains permissible in the R3 zone under the provisions of SEPP 
(Sydney Region Growth Centres) 2006. 
 
“medical centre” means business premises used for the purpose of providing health 
services (including preventative care, diagnosis, medical or surgical treatment, counselling 
or alternative therapies) to out-patients only, where such services are principally provided by 
health care professionals, and may include the ancillary provision of other health services. 
 
Pursuant to SEPP Infrastructure 2007, medical centres are a form of health services facility 
permissible with consent in the R3 Medium Density Zone.  The ancillary pharmacy was 
addressed in the original application. This application introduces a small café area which is 
also considered ancillary to the medical centre.  
 
(ii) Development Standards 
 
The following addresses the relevant principal development standards of the SEPP: 
 
4.1AB Minimum 
lot sizes 

Single dwelling – 360m²  
Dual Occupancy – 
600m² 
Residential flat building 
– 2,000m² 

360.4m² 
600.2m² 
 
 
4707m² 

Yes 

4.1B Residential 
density 

R2 – Minimum 10 
dwellings  
 
R3 - Minimum 20 
dwellings per hectare. 

23.7 dwellings per 
hectare 
 
63.4 dwellings per 
hectare  
 

No change 
proposed 

4.3 Height of 
buildings 

R2 – 9 metres 
 
 
R3 - 16 metres 

7.4 metres 
 
 
16.350m (approved 
and justified under 
Clause 4.6 in original 
application) 
 
Proposed 
modification: 19.73m 
 

Yes – no change 
 
 
 
 
 
 
 
No – see 
comments below. 

 
a. Variation to Height 

 
SEPP Sydney Region Growth Centres 2006 limits the height of the development to 16 
metres.  The Development Application was approved with a maximum height of 16.350m 



resulting in a variation of 350mm. The proposed modifications seek approval for a maximum 
height of 19.73 metres to top of lift overrun of the roof-top common open space area, 
resulting in a variation of 3.73 metres. 
 
Development Standard Approved Development Proposed Modification 
16 metres 16.350 metres (RL 90.37) 19.73 metres (RL 93.75) 
 
The LEP 2012 limits building height on the subject site to a maximum 16 metres. The 
building height was approved at 16.350 metres equating to a 2.1% variation to the SEPP 
standard. The proposed modification seeks to increase the overall building height by 3.38 
metres, from 16.350 metres to 19.73 metres equating to a 23.1% variation to the SEPP 
standard. 
 
It is noted that caselaw demonstrates that for a Section 4.55 application, a Clause 4.6 
Exceptions to Development Standards is not required. 
 
The relevant judgments originating with North Sydney Council v Michael Standley and 
Associates Pty Ltd 1998 indicates that Section 4.55 is a ‘free-standing provision’, meaning 
that “a modification application may be approved notwithstanding the development would be 
in breach of an applicable development standard were it the subject of an original 
development application”. A Section 4.55 modification authorises the development to be 
approved notwithstanding any breach of development standards. Section 4.55 is a broad 
power to approve, subject to its own stand-alone tests (such as the “substantially the same” 
test, and a requirement to consider all relevant Section 4.15 matters). Section 4.55 does not 
rely upon having any SEPP 1 objection or Clause 4.6 variation in order to enliven that power 
to approve. 
 
The Courts have stated that SEPP 1 cannot be used at Section 4.55 stage, as SEPP 1 
expressly only applies ‘where a development application is made’, not when a modification 
application is made. The same would apply to Clause 4.6 variations, which expressly only 
regulates whether ‘development consent’ may be granted, not whether an existing consent 
may be modified. As such, a Clause 4.6 variation is not applicable to Section 4.55 
modification applications. 
 
The applicant has submitted the following statement in support of the variation: 
 
“The revised scheme (in relation to the residential apartment building component of the 
development) comprises a five (5) storey building with roof top communal open space on the 
Withers Road wing of the building…the revised scheme provides for a reduction in building 
height compared to the February 2019 modification scheme. It should also be noted that the 
maximum height breach is now limited to the lift over run and stair access to the roof top 
communal open space area which is proposed to be located on the Withers Road ‘wing’ of 
the building…the extent of the building components which extend above the 16m height limit 
is restricted to the lift over run and building parapets. There is no gross floor area above the 
16m height limit… The revised scheme will result in a building which is lower in height than 
the February 2019 scheme. 
 
The lifts along the south western elevation have been retained in the same location the 
revised scheme as previously proposed (and approved)…the built form outcome of the 
revised scheme is not dissimilar to the approved development and could even be considered 
to provide a superior outcome in terms of building articulation and modulation.” 
 
Comment: 
 



The objectives of Clause 4.3 of the SEPP are: 
 
(a) to preserve the amenity of adjoining development in terms of solar access to 

dwellings, private open space and bulk and scale, 
 
(b) to provide for a range of residential building heights in appropriate locations that 

provide a high quality urban form, 
 
(c) to facilitate higher density neighbourhood and town centres while minimising impacts 

on adjacent residential areas, 
 
(d)  to provide appropriate height controls for commercial development, 
 
(e)  to restrict the height of buildings within the curtilage of heritage items. 
 
The non-compliance in height, as detailed in the images below, primarily relates to the roof 
top common open space area including the lift and stair access, pergola and balustrades. 
The proposal also includes a variation to the lift overruns and parapets on the facade of the 
residential flat building component of the development. 
 

 
 

 
 



 
 
The non-compliance does not result in any adverse amenity impacts and does not result in a 
detrimental impact on the streetscape. The proposed height of the buildings is considered 
satisfactory given that the site’s corner location. The shadow impact from the development is 
considered reasonable, with the majority of the shadowing falling to Withers Road. The 
separation to adjoining future development which is of a similar scale will reduce the 
potential for overlooking and privacy impacts. 
 
The urban form is consistent with other adjoining developments and is considered to be 
appropriate for the area as it does not adversity impact the environmental amenity of the 
locality and surrounding area. The proposal incorporates a variety of finishes and colours 
and will result in an appropriate urban outcome. 
 
Accordingly, the proposed height is considered satisfactory and can be supported in this 
instance. 
 
5. Draft Amendment to State Environmental Planning Policy (Sydney Region 

Growth Centres) 2006 
 
In May 2017, the Department of Planning released the draft North West Land Use and 
Infrastructure Implementation Plan. In addition to a new growth centres structure plan and 
infrastructure schedule the package proposes a draft amendment to State Environmental 
Planning Policy (Sydney Region Growth Centres) 2006 and associated draft changes to the 
DCP.  The proposed changes include the introduction of density bands (rather than only 
minimum density) and reinstatement of minimum lot sizes for all residential areas (that were 
removed as part of the 2014 Housing Diversity changes).  
 
The Explanation of Intended Effect states that “a consent authority is not required to apply 
the provisions of the Explanation of Intended Effects to a DA lodged before May 22 2017”.  
The original Development Application was approved on 24 September 2015. The proposed 
amendments are required to be taken into consideration pursuant to Section 4.15 of the 
EP&A Act, being a “proposed instrument that is or has been the subject of public 
consultation under this Act and that has been notified to the consent authority …” 
 
The Growth Centres SEPP currently specifies a minimum density provision of 20 dwellings 
per hectare. The draft amendment to impose a maximum density range of between 20 and 
100 dwellings per hectare which equates to a maximum of 35.64 dwellings being permitted 
on the site (based on a net developable area of 0.356hectares). The modified proposal is for 
53 units, a reduction from the 59 units approved under the original consent.  
 
Given that the amendments have not proceeded and that this modification seeks to reduce 
dwelling numbers, the proposal is considered satisfactory in this regard. 
 



6. Compliance with North Kellyville DCP 
 
The proposed modification has been assessed against the provisions of The North Kellyville 
Development Control Plan.  The approved development achieved full compliance with the 
relevant requirements of the North Kellyville Development Control Plan except for Section 
4.3.4 – Table 19 Front Setbacks Minimum.  The proposed modification does not seek to alter 
the front setbacks including the 4.5 metre front setback to Withers Road and the non-
compliance was supported in the original application.   
 
7.  Compliance with State Environmental Planning Policy (SEPP) No. 65 – Design 

Quality of Residential Apartment Buildings 
 
The proposal has been reviewed under the provisions of SEPP 65 and the Apartment 
Design Guideline. The amendments are minor and the proposal remains consistent with the 
provisions of the SEPP and Apartment Design Guide. 
 
The Design Verification Statement from the modification was prepared by Nilesh Munot 
registration number 7917. 
 
In accordance with Clause 30(2) of SEPP 65, a consent authority in determining a 
Development Application for a residential flat building is to take into consideration the 
Apartment Design Guidelines. The following table is an assessment of the proposal against 
the Design Criteria provided in the Apartment Design Guidelines. 
 
Clause Design Criteria Compliance 

 
Siting 
Communal open 
space 

25% of the site, with 50% of the area 
achieving a minimum of 50% direct sunlight 
for 2 hours midwinter. 

Yes, 31.8% of the 
development site area 
(1,501m2). The 
communal open 
space area will 
receive at least 83% 
direct sunlight for 2 
hours at during 
midwinter. 
 

Deep Soil Zone 7% of site area. On some sites it may be 
possible to provide a larger deep soil zone, 
being 10% for sites with an area of 650-
1500m2 and 15% for sites greater than 
1500m2. 

Yes, 10.97% of the 
development site area 
is true deep soil zones 
as defined within the 
ADG. 
 

Separation For habitable rooms, 6m for 4 storeys, 9m 
for 5-8 storeys and 12m for 9+ storeys. 
  

Yes, The 
development on the 
adjoining property (at 
17 Withers Road) has 
been approved as a 5 
storey development 
with a 6m setback to 
the common boundary 
with 15 Withers Road.  
The modified 
development provides 



for a minimum 6m 
setback to the south-
western boundary for 
the first 4 storeys.  
The fifth level then 
steps back to 9m to 
habitable rooms and 
windows and 
balconies. The 6m 
setback to non-
habitable rooms and 
windows is retained.  
These setbacks are 
consistent with the 
building separation 
provisions of the 
ADG.  
 

Visual privacy Visual privacy is to be provided through use 
of setbacks, window placements, screening 
and similar. 

Yes 
 
Greater than 12 
metres provided 
between buildings on 
adjoining allotments. 
The visual privacy of 
the development has 
been duly considered 
with the placement of 
windows and 
balconies. Separation 
distances between 
habitable / non 
habitable spaces are 
considered to be 
adequate. Screening 
devices set at oblique 
angles have been 
incorporated to 
minimise direct 
overlooking. The 
proposed 
development is 
considered to afford a 
reasonable degree of 
privacy for future 
residents and 
adjoining properties. 
 

Carparking Carparking to be provided based on 
proximity to public transport in metropolitan 
Sydney. For sites within 800m of a railway 
station or light rail stop, the parking is 
required to be in accordance with the RMS 
Guide to Traffic Generating Development 
which is: 

NA the site complies 
with the rates within 
the North Kellyville 
DCP.  



 
Metropolitan Sub-Regional Centres: 
 
0.6 spaces per 1 bedroom unit. 
0.9 spaces per 2 bedroom unit. 
1.40 spaces per 3 bedroom unit. 
1 space per 5 units (visitor parking). 

Designing the Building 
Solar and daylight 
access 

1. Living and private open spaces of at least 
70% of apartments are to receive a minimum 
of 2 hours direct sunlight between 9am and 
3pm midwinter. 
 
 
 
 
2. A maximum of 15% of apartments in a 
building receive no direct sunlight between 9 
am and 3 pm at mid-winter. 

Yes. The proposed 
development will 
achieve two hours 
solar access for 85% 
of apartments 
between 9am and 
3.00pm.  
 

Natural ventilation 1. At least 60% of units are to be naturally 
cross ventilated in the first 9 storeys of a 
building. For buildings at 10 storeys or 
greater, the building is only deemed to be 
cross ventilated if the balconies cannot be 
fully enclosed. 
 
 
2. Overall depth of a cross-over or cross-
through apartment does not exceed 18m, 
measured glass line to glass line. 

Yes. 
A total of 85% of units 
will meet the cross 
ventilation 
requirements or can 
be naturally 
ventilated. 
 
Yes 
The maximum overall 
depth is 18 metres for 
a cross through 
apartment. 
 

Ceiling heights For habitable rooms – 2.7m. 
For non-habitable rooms – 2.4m. 
For two storey apartments – 2.7m for the 
main living floor and 2.4m for the second 
floor, where it’s area does not exceed 50% 
of the apartment area. 
For attic spaces – 1/8m at the edge of the 
room with a 300 minimum ceiling slope. 
 
If located in a mixed use areas – 3.3m for 
ground and first floor to promote future 
flexible use. 

Yes 
Floor to ceiling height 
approx. 2.7 metres for 
all apartments. 
 
 
 
 
 
NA 
 

Apartment size  1. Apartments are required to have the 
following internal size: 
 
Studio – 35m2 
1 bedroom – 50m2 
2 bedroom – 70m2 
3 bedroom – 90m2 
 
The minimum internal areas include only one 

Yes 
 
1 bedroom – 68m2 
2 bedroom – 95m2 
3 bedroom – 115m2 
 
Where additional 
bathrooms are 
proposed, an 



bathroom. Additional bathrooms increase the 
minimum internal areas by 5m2 each. 
 
2. Every habitable room must have a window 
in an external wall with a total minimum 
glass area of not less than 10% of the floor 
area of the room. Daylight and air may not 
be borrowed from other rooms. 
 

additional 5m2 has 
been provided. 
 
All habitable rooms 
have windows greater 
than 10% of the floor 
area of the dwelling. 
 

Apartment layout Habitable rooms are limited to a maximum 
depth of 2.5 x the ceiling height. 
 
In open plan layouts the maximum habitable 
room depth is 8m from a window. 
 
The width of cross-over or cross-through 
apartments are at least 4m internally to 
avoid deep narrow layouts 

Yes  
 
All rooms comply. 

Balcony area The primary balcony is to be: 
 
Studio – 4m2 with no minimum depth 
1 bedroom – 8m2 with a minimum depth of 
2m 
2 bedroom – 10m2 with a minimum depth of 
2m 
3 bedroom – 12m2 with a minimum depth of 
2.4m 
 
For units at ground or podium levels, a 
private open space area of 15m2 with a 
minimum depth of 3m is required. 

Yes (for area)  
No (for dimension for 
3 bedroom 
apartments)  
Non-compliance is in 
the order of 30mm 
which is considered 
insignificant, 
particularly given that 
the internal areas of 
all apartments 
exceeds the minimum  

Common Circulation 
and Spaces 
 
 

The maximum number of apartments off a 
circulation core on a single level is eight 
 
For buildings of 10 storeys and over, the 
maximum number of apartments sharing a 
single lift is 40 
 

Yes 
 
 
NA 
 

Storage Storage is to be provided as follows: 
Studio – 4m3 
1 bedroom – 6m3 
2 bedroom – 8m3 
3+ bedrooms – 10m3 

 

At least 50% of the required storage is to be 
located within the apartment. 

Yes 
 
Each unit contains the 
minimum storage 
area.  
 

Apartment mix A variety of apartment types is to be 
provided and is to include flexible apartment 
configurations to support diverse household 
types and stages of life. 

Yes 
 
The apartment mix 
has been improved 
and is                                                                                                                                                                                                                                                                                                                                                                                                                                                                 
satisfactory. 

 
8. Issues Raised in Submissions 



 
The proposal was notified to adjoining and surrounding properties, and a submission from 
one property was received. The issues raised in the submission are summarised below. 
 
ISSUE/OBJECTION COMMENT 
Concern that the amended building design 
and road widening will impact the privacy 
at No. 3 Kinglake Street, North Kellyville 
(which adjoins the subject site to the 
north). Concern that there will be an 
increase of built up area along the northern 
boundary. 

The development is framed by dwellings at its 
northern end within the land zoned R2 Low 
Density Residential on the site. No changes are 
proposed to this part of the development. The 
proposed modifications are to the development 
located on the southern end of the site along the 
Barry Road and Withers Road intersection. 

The current fence along the northern 
boundary is less than 1.8 metres which 
impacts privacy and security. Request is 
made that a 1.8 metre high fence be 
provided at the northern boundary 
adjoining No. 3 Kinglake Street. 

Dividing fences are a civil matter under the 
Dividing Fences Act. 

 
  



9.  Internal Referrals 
The application was referred to following sections of Council: 
 

• Tree Management 
• Subdivision Engineering 
• Environmental Health 
• Resource Recovery 
• Traffic 
• Contributions 
• Land Information Systems 

 
No objection was raised to the proposal (as amended) subject to conditions. Relevant 
comments have also provided below in the recommendation. 
 
CONCLUSION 
The Development Application has been assessed against the relevant heads of 
consideration under Section 4.15  and 4.55(2) of the Environmental Planning and 
Assessment Act, 1979, SEPP Sydney Region Growth Centres 2006 and North Kellyville 
Development Control Plan and is considered satisfactory. 
 
The issues raised in the submission have been addressed in the report and do not warrant 
refusal of the application. 
 
Approval is recommended subject to conditions. 
 
IMPACTS 
Financial 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future Community Strategic Plan 
The proposed development is consistent with the planning principles, vision and objectives 
outlined within “Hills 2026 – Looking Towards the Future” as the proposed development 
provides for satisfactory urban growth without adverse environmental or social amenity 
impacts and ensures a consistent built form is provided with respect to the streetscape and 
general locality. 
 
 
RECOMMENDATION 
 
1. Modification Application No. 1238/2014/JP/C be approved for the reasons listed below 

and subject to the following new and amended conditions: 
 

• The site is considered suitable for the development (as proposed to be 
modified). 

• The proposed modifications result in an outcome that is substantially the same 
development as originally approved. 

• The proposed modifications adequately satisfy the relevant state and local 
planning provisions. 

• The proposed modifications will have no unacceptable impacts on the built or 
natural environments. 



• The variation to height results in a development that is consistent with the 
relevant objectives, and compliance with the standard are unnecessary in this 
instance, and the proposal results in a better planning outcome as outlined in 
this report. 

• The proposal is in the public interest. 
 
 
GENERAL MATTERS 
 
Condition No. 1 be deleted and replaced with the following: 
 
1. Development in Accordance with Submitted Plans (as amended) 
The development being carried out in accordance with the approved plans and details 
associated with development application 1238/2014/JP, modification applications 
1238/2014/JP/A and 1238/2014/JP/B, and as further modified by the following plans 
stamped and returned with this consent 1238/2014/JP/C. No work (including excavation, 
land fill or earth reshaping) shall be undertaken prior to the issue of the Construction 
Certificate, where a Construction Certificate is required 
REFERENCED PLANS 

DRAWING NO DESCRIPTION ISSUE DATE 

1 Site Plan 4 4/12/2019 

1A Site Plan with Survey 4 4/12/2019 

2 Second Basement Carpark 4 11/11/2019 

3 First Basement Carpark  4 11/11/2019 

4 Ground Level Plan  4 4/12/2019 

5 First Level Plan 4 11/11/2019 

6 Second Level Plans 4 11/11/2019 

7 Third Level Plans 4 11/11/2019 

8 Fourth Level Plans 4 11/11/2019 

9 Top Level Plan – Communal Open 
Space 

4 11/11/2019 

10 Elevations 4 11/11/2019 

10A Elevations 4 11/11/2019 

11 Elevations and Sections 4 11/11/2019 

11A Elevations and Sections 4 11/11/2019 

12 Elevations and Sections 4 11/11/2019 

12A Elevations and Sections 4 11/11/2019 

LA01 Tree Retention and Approval Plan E 29/11/2019 

LA02 Ground Floor Landscape Plan I 18/08/2020 

LA03 Block A-D Roof Terrace & Sections E 04/02/2020 

LA04 Landscape Details D 04/02/2020 

LA05 Ground Floor Hardworks and Finishes F 18/08/2020 



LA06 Landscape Sections and Elevations C 13/02/2020 

LA07 Deep Soil Plan C 18/08/2020 

170027 P1 Subdivision Plan I April 2018 

 
Condition No. 7 be deleted and replaced with the following: 
 
7. Tree Removal 
Approval is granted for the removal of fifteen (15) trees numbered 1-15 inclusive as 
numbered on overall tree location plan prepared by Arboreport dated 29/10/20.  
All other trees are to remain and are to be protected during all works. Suitable replacement 
trees are to be planted upon completion of construction. 
 
Condition No.8 be deleted and replaced with the following: 
 
8. Retention of Trees 
All trees not specifically identified on the approved plans for removal are to be retained with 
remedial work to be carried out in accordance with the Arborist report by Arboreport dated 
29/10/20. Trees 9 and 10 are to be transplanted elsewhere on site. Specifically trees 22, 23 
and 27 are to be retained in accordance with Arborist Recommendations including the 
following requirements: 

• Stormwater piping connected to the OSD is to be underbored at a depth of 1m below 
existing levels to retain and protect neighbouring trees 22, 23, and 27. Sending and 
receiving pits, and the location of boring is to be as indicated on Tree Location Plan 
in Arborist report by Arboreport dated 29/10/20. Boring is to be undertaken under 
supervision of the project arborist. 

• Excavation for the pedestrian path within the Structural Root Zone of tree 22 is 
limited to maximum of 100mm, and is to be minimised further where possible. These 
works shall be supervised by the project arborist. 

• Hand excavation is required for all works located within the TPZ of all retained trees. 
These works shall be supervised by the project arborist.  

 
Condition No. 9 be deleted and replaced with the following: 
 
9. Acoustic Requirements 
The recommendations of the Acoustic Assessment and Report prepared by EMM acoustic 
assessment Report No. J180493 RP1 dated 4 December 2018 and submitted as part of the 
Development Application are to be implemented as part of this approval. In particular: 6.3 
Construction Noise Management. 
 
Condition No. 16 be deleted and replaced with the following: 
 
16.  Construction of Waste Storage Areas 
 
Construction of Waste Storage Area (RFB) 
The waste storage area must be designed and constructed in accordance with the following 
requirements. The area must provide minimum storage facility for 12 x 1100 litre mobile 
garbage bins. 

• The waste storage area must be of adequate size to comfortably store and 
manoeuvre the total minimum required number of bins as specified above. 



• The layout of the waste storage area must ensure that each bin is easily accessible 
and manoeuvrable in and out of the areas with no manual handling of other bins. All 
internal walkways must be at least 1.5m wide.  

• The walls of the waste storage area must be constructed of brickwork. 

• The floor of the waste storage area must be constructed of concrete with a smooth 
non-slip finish, graded and drained to sewer. The rooms must not contain ramps and 
must be roofed (if located external to the building). 

• The waste storage area must have a waste servicing door, with a minimum clear 
floor width of 1.5m. The door must be located to allow the most direct access to the 
bins by collection contractors. Acceptable waste servicing doors are single or double 
swinging doors and roller doors (preferred). The waste servicing door must be must 
be supplied with a lock through Council’s Waste Management Master Key System 
‘P3520’. See condition titled ‘Installation of Master Key System to Waste Collection 
Room’ for further details. 

• The waste storage area must have a resident access door, which allows wheelchair 
access for adaptable sites. Suitable resident access doors are single or double 
swinging doors. The resident access door must be separate to the waste servicing 
door. If a loading dock is proposed in the development the resident access door must 
be located to ensure that residents do not have access to the loading dock to gain 
access to the waste storage area. 

• All doors of the waste storage area, when fully opened, must be flush with the 
outside wall(s) and must not block or obstruct car park aisles or footways. All doors 
must be able to be fixed in position when fully opened. 

• The waste storage area must be adequately ventilated (mechanically if located within 
the building footprint). Vented waste storage areas should not be connected to the 
same ventilation system supplying air to the units.  

• The waste storage area must be provided with a hose tap (hot and cold mixer), 
connected to a water supply. If the tap is located inside the waste storage area, it is 
not to conflict with the space designated for the placement of bins. 

• The waste storage area must be provided with internal lighting such as automatic 
sensor lights. 

• The maximum grade acceptable for moving bins for collection purposes is 5%. Under 
no circumstance is this grade to be exceeded. It is to allow the safe and efficient 
servicing of bins. 

• The waste storage area must have appropriate signage (Council approved designs), 
mounted in a visible location on internal walls and are to be permanently maintained 
by the Owners Corporation. 

• Finishes and colours of the waste storage area are to complement the design of the 
development. 

Example Bin Measurements (mm) 
1100L: 1245 (d) 1370 (w) 1470 (h) 
Waste Storage Area (Medical Centre) 
The waste storage area must be designed and constructed in accordance with the following 
requirements. The area must provide minimum storage facility for 7 x 240 litre mobile 
garbage bins. 

• The waste storage area must be of adequate size to comfortably store and 
manoeuvre the total minimum required number of bins as specified above. 



• The layout of the waste storage area must ensure that each bin is easily accessible 
and manoeuvrable in and out of the areas with no manual handling of other bins. All 
internal walkways must be at least 1.5m wide.  

• The walls of the waste storage area must be constructed of brickwork. 

• The floor of the waste storage area must be constructed of concrete with a smooth 
non-slip finish, graded and drained to sewer. The rooms must not contain ramps and 
must be roofed (if located external to the building). 

• The waste storage area must have a waste servicing door, with a minimum clear 
floor width of 1.5m. The door must be located to allow the most direct access to the 
bins by collection contractors. Acceptable waste servicing doors are single or double 
swinging doors and roller doors (preferred).  

• The waste storage area must have a staff access door which allows wheelchair 
access. Suitable staff access doors are single or double swinging doors. The staff 
access door must be separate to the waste servicing door.  

• All doors of the waste storage area, when fully opened, must be flush with the 
outside wall(s) and must not block or obstruct car park aisles or footways. All doors 
must be able to be fixed in position when fully opened. 

• The waste storage area must be adequately ventilated (mechanically if located within 
the building footprint). Vented waste storage areas should not be connected to the 
same ventilation system supplying air to the consulting rooms.  

• The waste storage area must be provided with a hose tap (hot and cold mixer), 
connected to a water supply. If the tap is located inside the waste storage area, it is 
not to conflict with the space designated for the placement of bins. 

• The waste storage area must be provided with internal lighting such as automatic 
sensor lights. 

• The maximum grade acceptable for moving bins for collection purposes is 5%. Under 
no circumstance is this grade to be exceeded. It is to allow the safe and efficient 
servicing of bins. 

• The waste storage area must have appropriate signage (EPA approved designs can 
be found on the NSW EPA website), mounted in a visible location on internal walls 
and are to be permanently maintained by the Owners Corporation. 

• Finishes and colours of the waste storage area are to complement the design of the 
development. 

Example Bin Measurements (mm) 
240L: 735 (d) 580 (w) 1080 (h) 660L: 850 (d) 1370 (w) 1250 (h) 1100L: 1245 (d) 1370 (w) 
1470 (h) 
 
Condition Nos. 34 and 35 be deleted. 
 
The addition of the following condition: 
 
37A.  Provision of Kitchen Waste Storage Cupboard 
Waste storage facility must be provided in each unit/dwelling to enable source separation of 
recyclable material from residual garbage. Each unit/dwelling must have a waste storage 
cupboard provided in the kitchen with at least 2 removable indoor bins with a minimum 
capacity of 15 litres each. The bins provided should allow convenient transportation of waste 
from the kitchen to the main household bins or waste disposal point. The Principal Certifying 



Authority must visually confirm in person, or receive photographic evidence validating this 
requirement, prior to the issue of any Occupation Certificate. 
 
The addition of the following condition: 
 
37B.  Access and Loading for Waste Collection 
Minimum vehicle access and loading facilities must be designed and provided on site in 
accordance with Australian Standard 2890.2:2018 for the standard 12.5m long Heavy Rigid 
Vehicle (minimum 4.5m clear vertical clearance). The following requirements must also be 
satisfied. 

• All manoeuvring areas for waste collection vehicles must have a minimum clear 
vertical clearance of 4.5m. Any nearby areas where the clear headroom is less than 
4.5m must have flexible striker bars and warning signs as per Australian Standard 
2890.1 to warn waste collection contractors of the low headroom area. 

• All manoeuvring and loading areas for waste collection vehicles must be prominently 
and permanently line marked, signposted and maintained to ensure entry and exit to 
the site is in a forward direction at all times and that loading and traffic circulation is 
appropriately controlled. 

• Pedestrian paths around the areas designated for manoeuvring and loading of waste 
collection vehicles must be prominently and permanently line marked, signposted and 
maintained (where applicable) for safety purposes. 

• The loading area must have a sufficient level of lighting and have appropriate signage 
such as “waste collection loading zone”, “keep clear at all times” and “no parking at 
any time”. 

 
The addition of the following condition: 
 
37C.  Provision of Bulky Goods Storage Area 
A separate room or caged area for unwanted bulky goods must be provided. The area must 
be designed and constructed in accordance with the following requirements. 

• The area must have a minimum floor area of 4m2 per 50 apartments. Floor space 
must be rounded up to the nearest 50 apartments for best operational outcome 

• The floor of the area must be constructed of concrete with a smooth non-slip finish.  

• The area must have a suitable resident access door, with a minimum clear floor width 
of 2m (to allow access for large items). Suitable resident access doors are single or 
double swinging doors.  

• The resident access door, when fully open, must be flush with the outside wall and 
must not block or obstruct car park aisles or footways. The door must be able to be 
fixed in position when fully opened. 

• The area must be provided with lighting, such as automatic sensor lights. 
 
The addition of the following condition: 
 
37D.  Planting Requirements 
All trees planted as part of the approved Landscape Plan prepared by Taylor Brammer are 
to be minimum 75 litre pot size. All shrubs planted as part of the approved landscape plan 
are to be minimum 200mm pot size.  Groundcovers are to be planted at 5/m2. 



Additional small shade tolerant trees are to be provided at maximum 4m spacing to the 
800mm deep planter boxes adjacent Barry Road, Withers Road, and the south-western 
boundary. 
Suitable climbing plant species are to be provided to the roof terrace to provide shade to 
pergolas as indicated on the approved Landscape Plan drawing LA03.  
A 2m wide planting strip is to be provided to the north-eastern side of the western driveway 
for dense landscaping. 
All planting on slab and planter boxes are to achieve the minimum soil depths:  

• 1.2m for large trees or 800mm for small trees;  

• 650mm for shrubs; 

• 300-450mm for groundcover; and  

• 200mm for turf.  
     Note: this is the soil depth alone and not the overall depth of the planter.   
The extent of hard surface throughout the development is to be strictly in accordance with 
the approved landscape plan. 
 
The addition of the following condition: 
 
37E. Amended Stormwater Plan 
An amended stormwater plan must be prepared to detail the section of underboring for 
stormwater services to the north west of the site in accordance with the Aborist Report 
prepared by Arboreport dated 29/10/20 to retain and protect tree 22, 23, and 27. The plan 
must be submitted to Council’s Manager - Environment and Health for approval. 
 
 
PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 
Condition No. 38 be deleted and replaced with the following: 
 
38. Section 7.11 Contribution – North Kellyville 
The following monetary contributions must be paid to Council in accordance with Section 
7.11 of the Environmental Planning and Assessment Act, 1979, to provide for the increased 
demand for public amenities and services resulting from the development. 
Payments comprise of the following:- 

 
 
Prior to payment of the above contributions, the applicant is advised to contact Council’s 
Development Contributions Officer on 9843 0268. Payment must be made by cheque or 
credit/debit card. Cash payments will not be accepted. 
This condition has been imposed in accordance with Contributions Plan No.  13. 

Purpose:  
Dual 

Occupancy 

Purpose:  
Integrated 

Housing

Purpose:  1 
bedroom 

unit

Purpose:  2 
bedroom 

unit

Purpose:  3 
bedroom 

unit

Purpose:  
Credit

No. of Dual 
Occ Units: 2

No. of 
Integrated 
Housing:  4

No. of 1 
Bedroom 
Units:  13

No. of 2 
Bedroom Units:  

35

No. of 3 
Bedroom 
Units:  5

Sum of Units No. of 
Credits:  1 Total S7.11

Open Space - Land 13,908.38$   13,908.38$   5,854.96$     10,248.59$   13,908.38$   13,908.38$      27,816.76$      55,633.52$      76,114.48$      358,700.65$       69,541.90$      587,807.31$       13,908.38$   573,898.93$     
Open Space - Capital 2,172.81$     2,172.81$     914.68$        1,601.07$     2,172.81$     2,172.81$        4,345.62$        8,691.24$       11,890.84$      56,037.45$         10,864.05$      91,829.20$         2,172.81$     89,656.39$       
Transport Facilities - Land 1,099.30$     1,099.30$     462.77$        810.03$        1,099.30$     1,099.30$        2,198.60$        4,397.20$       6,016.01$       28,351.05$         5,496.50$       46,459.36$         1,099.30$     45,360.06$       
Transport Facilities - Capital 8,183.67$     8,183.67$     3,445.05$     6,030.25$     8,183.67$     8,183.67$        16,367.34$      32,734.68$      44,785.65$      211,058.75$       40,918.35$      345,864.77$       8,183.67$     337,681.10$     
Water Management - Land 2,035.76$     2,035.76$     856.99$        1,500.08$     2,035.76$     2,035.76$        4,071.52$        8,143.04$       11,140.87$      52,502.80$         10,178.80$      86,037.03$         2,035.76$     84,001.27$       
Water Management - Capital 894.75$        894.75$        376.66$        659.31$        894.75$        894.75$           1,789.50$        3,579.00$       4,896.58$       23,075.85$         4,473.75$       37,814.68$         894.75$        36,919.93$       
Community Facilities - Land 464.38$        464.38$        195.49$        342.18$        464.38$        464.38$           928.76$           1,857.52$       2,541.37$       11,976.30$         2,321.90$       19,625.85$         464.38$        19,161.47$       
Community Facilities - Capital 1,131.33$     1,131.33$     476.25$        833.63$        1,131.33$     1,131.33$        2,262.66$        4,525.32$       6,191.25$       29,177.05$         5,656.65$       47,812.93$         1,131.33$     46,681.60$       
Administration 109.62$        109.62$        46.15$          80.78$          109.62$        109.62$           219.24$           438.48$          599.95$          2,827.30$           548.10$          4,633.07$           109.62$        4,523.45$         
Total 30,000.00$  30,000.00$  12,629.00$  22,105.92$  30,000.00$  30,000.00$    60,000.00$    120,000.00$  164,177.00$  773,707.20$     150,000.00$  1,267,884.20$  30,000.00$  1,237,884.20$  



Council’s Contributions Plans can be viewed at www.thehills.nsw.gov.au or a copy may be 
inspected or purchased at Council’s Administration Centre. 
 
The addition of the following condition: 
 
49A. Basement Car Park Turning Bay 
The basement carpark must provide a turning bay prior to the boom gate to facilitate 
vehicles turning around and exiting if all spaces are occupied. Details are to be provided on 
plans prior to issue of the relevant Construction Certificate. 
 
PRIOR TO WORK COMMENCING ON THE SITE 
 
Condition No. 58 be deleted and replaced with the following: 
 
58. Trenching within Tree Protection Zone 
Any trenching for installation of drainage, sewerage, irrigation or any other services shall not 
occur within the Tree Protection Zone of trees identified for retention without prior notification 
to Council (72 hours notice) or under supervision of a project arborist.  
If supervision by a project arborist is selected, certification of supervision must be provided 
to the Certifying Authority within 14 days of completion of trenching works. 
Underboring must be undertaken for the section of stormwater piping to the south-west of 
the site in accordance with the Aborist Report prepared by Arboreport dated 29/10/20 to 
retain and protect tree 22, 23, and 27. All other trenching or excavation within the TPZ of 
trees to be retained and protected must be hand dug in accordance with Arborist 
recommendations. All excavation including for trenching and underboring is to be conducted 
strictly under the supervision of the Project Arborist. 
 
Condition No. 59 be deleted and replaced with the following: 
 
59. Supervision of works by Project Arborist 
The Project Arborist must be on site to supervise any works in the vicinity of or within the 
Tree Protection Zone (TPZ) of any trees required to be retained on the site or any adjacent 
sites.  
Supervision of the works shall be certified by the Project Arborist and a copy of such 
certification shall be submitted to the PCA within 14 days of completion of the works. 
The hold points and subsequent inspections required shall be carried out as per 
recommendations of arborist report by Arboreport dated 29/10/20. 
 
The addition of the following condition: 
 
72A. Engagement of a Project Arborist 
Prior to works commencing, a Project Arborist (minimum AQF Level 5) is to be appointed 
and the following details provided to The Hills Shire Council’s Manager – Environment & 
Health:  

a) Name: 
b) Qualification/s: 
c) Telephone number/s: 
d) Email: 

http://www.thehills.nsw.gov.au/


If the Project Arborist is replaced, Council is to be notified in writing of the reason for the 
change and the details of the new Project Arborist provided within 7 days. 
 
DURING CONSTRUCTION 
 
Condition No. 75 be deleted and replaced with the following: 
 
75.  Compliance with BASIX Certificate 
Under clause 97A of the Environmental Planning and Assessment Regulation 2000, it is a 
condition of this Development Consent that all commitments listed in BASIX Certificate No. 
474073M and 474073M_04  be complied with.  Any subsequent version of this BASIX 
Certificate will supersede all previous versions of the certificate. 
A Section 4.55 Application may be required should the subsequent version of this BASIX 
Certificate necessitate design changes to the development.  However, a Section 4.55 
Application will be required for a BASIX Certificate with a new number. 
 
  



PRIOR TO ISSUE OF AN OCCUPATION AND/OR SUBDIVISION CERTIFICATE 
 
The addition of the following condition: 
 
114A. Landscaping Prior to Issue of the relevant Occupation Certificate  
Landscaping of the site shall be carried out prior to issue of the relevant Occupation 
Certificate. The Landscaping shall be either certified to be in accordance with the approved 
plan by an Accredited Landscape Architect or be to the satisfaction of Council’s Manager 
Environment and Health. All landscaping is to be maintained at all times in accordance with 
THDCP Part C, Section 3 – Landscaping and the approved landscape plan. 
 
THE USE OF THE SITE 
 
Condition No. 117 be deleted and replaced with the following: 
 
117. Waste and Recycling Collection (Medical Centre) 
All waste generated on the site must be removed at regular intervals. The collection of waste 
and recycling must not cause nuisance or interfere with the amenity of the surrounding area. 
Garbage and recycling must not be placed on public property for collection without the 
previous written approval of Council. Waste collection vehicles servicing the development 
are not permitted to reverse in or out of the site. 
 
Condition No. 119 be deleted and replaced with the following: 
 
119.  Use of Pharmacy and Cafe 
The use of the pharmacy and cafe is to be ancillary to the operation of the medical centre.  
 
Condition No. 120 be deleted and replaced with the following: 
 
120. Waste and Recycling Caretaker (RFB) 
A caretaker must be appointed to manage waste operations on site including undertaking all 
instructions issued by Council to enable waste collection. Waste storage area(s) must be 
kept clean and tidy, bins must be washed regularly, and contaminants must be removed 
from bins prior to any collection. 
 
 
ATTACHMENTS 
1. Locality Plan 
2. Aerial Photograph 
3. Zoning Map 
4. Approved Plans 
5. Proposed Plans 
6. Modified Consent 1238/2014/JP/B 
7. Approved Subdivision Plan 
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